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(a) Factors which Commission muat censider

In taking actions to manage the spectrum to be made available for use by the private mobile
services, the Commission shall consider, consistent with seetion 151 of this title, whether euch
sctions will-

{1) promote the safety of life ard property;

(2) improve the efficiency of gpectrum use and reduce the regulatory burden upon spectrum users,

based upon sound engineering principles, user operaticnal requirements, and market-place
demands;

(3) encourage competition and provide services to the largest feasible number of users; or

(4) increase interservice sharing opportunities between private mobile services and other services.
(b) Advisory coordinating committees

{1) The Commission, in coordinating the assignment of frequencies to stations in the private mobile
services and in the fixed services (as defined by the Commission by rule), shall have authority to
utilize assistance furnished by advisory coordinating committees consisting of individuals who are
not officers or employees of the Federal Government.

(2) The authority of the Commission established in this subsection shall not be subject to or affected
by the provisions of part III of Title 5 or section 1342 of Title 31.

(3) Any person who provides assistance to the Cormission under this subsection shall not be
considered, by reason of having provided such assistance, a Federal employee.

(4) Any advisory coordinating committee which furnishes assistance to the Commission under this
subsection ghall not be subject to the provisions of the Federal Advisory Corumittee Act.

(¢) Regulatory treatment of mobile services
(1) Common carrier treatment of commercial mobile services
(A) A person engaged in the provisicn of a service that is a commercial mobile service shall,
insofar as such person is o engaged, be treated as & comuron carrier for purposes of this chapter,
except for such provisions of subchapter I of this chapter as the Commission may specify by
regulation as inapplicable to that service or person. In prescribing or amending any such
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regulation, the Commlesion may not specify any provision of section 201, 202, or 208 of this title,
and may specify any sgher provision only if the Commissicn determines that-

(i) enforcement ofuch provision is not recessary in order to ensure that the charges, practices,
classifications, or. mgrulations for Or in connection with that service are just and reasonable and
are not unjustly or@mreasonably discriminatory;

(ii) enforcement iﬁmh provision is rot necessary for the protection of consumers; and
(iii) specifying suls provision is consistent with the public interest.

(B) Upon reasonable request of any person providing commercial mobile service, the Commission
shall order a common carrier to establish physical connections with such service pursuant to the
provisions of section 201 of this title. Except to the extent that the Cemmission is required to
respond to such a request, this subparagraph shall not be construed as a limitation or expansion of
the Commission’s authority to order interconnection pursuant to this chapter.

(C) The Commission shall review competitive market conditions with respect to commarcial
mobile services and shall include in its armual repor: an analysis of those conditions. Such
analysis shall include an identification of the number of competitors in various commercial mobile
services, an analysis of whether or not there is effective competition, an analysis of whether any of
such competitors have a dominant share of the market for such services, and a statement of
whether additional providers or clacses of providers in thoge services would be likely to enhance
competition. As a:part of making a determinaticn with respect to the public interest under
subparagraph (AXiki), the Commission ghall consider whether the proposed regulation (or
amendment thereo will promote ccmpetitive market conditions, including the extent to which
such regulation (or amendment) will enhance competition among providers of commercial mobile
services. If the Commission determines that such regulation (¢r amendment) will promote
competition among providers of commercial mobile sexvices, such determination may be the basis
for a Commission finding that such regulation (or amendment) is in the public interest.

(D) The Commission shall, not later than 180 days after August 10, 1993, complete a rulemaking
required to impleroent this paragraph with respect t¢ the licensing of personal commumcations
sexvices, including making any determinations required by subparagraph (C).

(2) Non-common egrrier treatment of private mobile services

A person engagediin the provision of a service that is a private mobile service shall not, insofar
a5 such person is se-engaged, be treated as a common carrier for any purpose under this chapter. A
common carrier (other than a person that was treated as a provider of a private land mobile service
prior to the enactment of the Omnibus Budget Reconciliation Act of 1993) shall not provide any
dispatch service on any frequency allocated for common carrier service, except 1o the extent such
dispatch service is‘provided on stations licensed in the domestic public land raobile radio service
before January 1, 1982. The Commission may vy regulation terminate, in whole or in part, the

probibition contdined in the preceding sentence if the Commission determines that such
termination will serve the public interest.

(3) State preempion

(A) Notwithstawling sections 162(b) and 221(b) of this title, no State or local government shall
have any authority t0 regulate the entry of or the rates charged by any commercial mobile service
or any private mabile service, except that this peragraph shall not prohibit a State from regulating
the other terms amel conditions of commercial mobile services. Nothing in this subparagraph shall
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exempt providers of commercial mobile services (where such services are a substitute for land line
telephone exchange servics for a substantial portion of the communications within such State) from
requirements imposed by a State commissicn on all providers of telecommunications services
nacessary to ensure tbe universal awilability of telecommunications service at affordable rates.
Notwithstanding the first sentence of this subparagraph, a State may petition the Commission for
authority to regulate the rates for argy commercial mobile service ard the Commission shall grant
such petition if such State demonstraies that--

(1) market conditions with nespef to such services fail ta protect subscribers adequately from
unjust and unreasorable rates or rades that are unjustly or unreasonably discriminatory; or

(ii) such market conditions e:dst:and such service is a replacement for land line telephone

exchange service for a substantial gortion of the telephone land line exchange service within such
State.

The Commissicn shall provide reasorable oppertunity for public comment in response to such
petition, and shall, within 9 months after the date of its submission, gram or deny such petition. If
the Commission grants such petition, the Commission shall authorize the State to exercise under
State law such authority over rates, for such periods of time, as the Commission deems necessary to
ensure that such rates are just and reasonable and not unjustly or unreasonably discriminatory.

(B) If a State has in effect on June 1, 1993, any regulation concerning the rates for any
commercial mobile service offered in such State on such date, such State may, no later than 1 year
after August 10, 1993, petition the Commission requesting that the State be authorized to continue
exercising authority over such rates. If a State files such a petition, the State’s existing regulation
shall, notwithstanding subparagraph (A), remain in effect until the Commission completes all
action (including any reconsideration) on such petition. The Commiasion shall review such petition
in accordance with the procedures established in such subparagraph, shall complete all action
(including any recorsideration) within 12 manths after such petition is filed, and ghall grant such
petition if the State satisfies the showing required under subperagraph (AXi) or (AXii). If the
Commisaion grants such petition, the Commission shall authorize the State to exercise under State
law such authoricy over rates, for such period of time, as the Commission deema necessary to
ensure that such rates are just and reasonable and not unjustly or unreasonably discriminatory.
After a reasonable period of time, as determined by the Commission, has elapeed from the issuance
of an order under subparagraph (A) or this subparagraph, any interested party may petition the
Commission for an order that the exercise cf authcrity by a State pursuant to such subparagraph is
po longer necessary o ensure that the rates for commercial mobile services are just and reasonable
and not unjustly or urreasonably discriminatory. The Commission shall provide reasonable
cpportunity for public comment in response to such petition, and shall, within 9 months afer the
date of its submission, grant or deny such petition in whole or in part.

(4) Regulatory treatment of communications satellite corporation

Nothing in this subsection ghall be construed to alter or affect the regulatory treatment required
by title IV of the Communications Satellite Act of 1962 [47 U.S.C.A. § 741 et seq.) of the
corporation authorized by title ITI of such Act (47 U.S.C.A. § 731 et seq ).

(5) Space segment capacity

Nothing in this section shall prohibit the Ccmmission from continuing te determine whether the

provision of space segment capacity by satellite systems to providers of commercial mobile services
shall be treated as common carriage.
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(8) Fereign ownership

The Commission, upon a petition for waiver filed within 6 months after August 10, 1983, may
waive the application of section 310(b) of this title to any foreign ownership that lawfully existed
before May 24, 1993, of any provider of a private land mobile service that will be treated as a
common carrier as a result of the enactment of the Omnibus Budget Reconciliaticn Act of 1993, but
only upon the following conditicns:

(A) The extent of foreign ownership interest shall not be increased sbove the extent which
existed on May 24, 1933.

(B) Such waiver shall not permit the subsequent transfer of ownership to any other personin
violation of section 310(b) of thig title.

(7) Preservatior. of local zoning authority

{A) General authority

Except as provided in this paragraph, nothing in this chapter shall limit or affect the authority
of a State or local government or instrumentality thereof over decisions regarding the placement,
construction, and modification of pexsonal wireless service facilities.

(B) Limitations

() The regulation of the placement. constructior, and modification of personal wireless service
facilities by any State or local government or instramentality thereof

(D shall not unreasonably discriminate among providers of functionally equivalent services;
and

(ID shall not prohibit or have the effect of prohibiting the provision of personal wireless
services.

(i) A State or local government or instrumentsality thersof shell act on any request for
authorization to place, ¢omstruct, or modify personal wireless service facilities within a

reasonable period of time after the request is duly filed with such government or instrumentality,
taking into account the nature and scope of such request

(iii) Any decision by a State or local government or instrumentality thereof to deny a request to

place, construct. or modify personal wireless service facilitier shall be in writing and supported
by substantial evidense contained in a written record.

{iv) No State or Iocal governmen: or instrumentality thereof may regulate the placement,
construction, and modification of personal wireless service facilities on the basis of the

environmental effects of radio frequency emissions to the extent that such facilities comply with
the Commission’s regulations concerning such emissions,

(v) Aoy person adversely affected by any final action or failure to act by a State or local
government or any instrumentality thereo? that is inconsistent with this subparagraph may,
within 30 days after such action or failure o act, commence an action in any court of competent
jurisdiction. The court shall hear and decide such acticn on an expedited basis. Any person
adversely affected by an act or failure to act by a State or local government or any
irstrumentality thereof that is inconsistent with clause (iv) may petition the Commission for
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relief.
(C) Defiritions
For purpcses of th,g paragraph--

(i) the term “personal wireless tervices” means commercial mobile services, unlicensed
wireless services, and common carrier wireless exchange access services;

(ii) the term "personal wireless service facilities” means facilities for the provision of personal
wireless services; and

(iii) the term "unlicensed wireless service™ means the offering of telacommunications services
using duly authorized devices which do not require individual licenses, but does not mean the
provizion of direct-to-home satellite services (as defined in section 303(v) of this title).

{8) Mobile services access

A person engaged in the provision of comumercial mobile services, insofar as such person is 5o
engaged, ahall not be required to provide equal access to common carriers for the provision of
telepbone toll services. If the Commission determines that subscribers to such services are denied
access to the provider of telephone toll services of the subscribers’ choice, and that such denial is
contrary to the public interest, convenience, and necessity, then the Commission shall preacribe
regulations to afford subscribers unblocked access to the provider of telephone toll services of the
subscribers’ choice through the use of a carrier identification code assigned to such provider or
other mechanism The requirements for unblocking ghall not apply to mobile satellite services

unless the Commission finds it to be in the public interest to apply such requirements to such
Services.

(d) Definitions
For purposes of this section--

(1) the term "commercial mobile service” means any mobile service (as defined in section 153 of
thig title) that is provided for profit and makes interconnected service available (A) to the public or

(B) 0 such classes of eligible users as to be effectively available to a substantial portion of the
public, as specified by regulation by the Commission;

(2) tae term “interconnected sarvice® means service that is interconnected with the public
switched network (as such terms are defined by regulation by the Commission) or service for which
a request for interconnection is pending pursuant to subsection (cX1XB) of this section; and

(3) the term "private mcbile service” means any mobile service (as defined in section 153 of this
title) that is not a commercial mobile service or the functional equivalent of a commercial maobile
service, es specified by regulation by the Commission.

CREDIN(S)
1997 Electronic Pocket Part Update

(June 19, 1834, ¢. 652, Title I, § 332, formerly § 331, as added Sept. 13, 1982, Pub.L. 97-259, Title I,
§ 120(a), 96 Stat. 1095; renumbered § 332, Oct. 5, 1992, Pub.L. 102-385, § 25(b), 106 Stat. 1502, and
amended Aug. 10, 1993, Pub.L. 10366, Title VI, § 6002(bX2XA), 107 Stat. 393; Feb. 8, 1806, Pub.L.
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104-104, § Hd2), Title VIL §5 704(a), 705, 110 Stat. 61, 151, 153)

 HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Raports

1982 Act. Senate Report Nos. 97-191 and 97-404, and House Conference Report No. 97.765, see
1982 U.S.Code Cong. and Adm News, p. 2237.

1992 Acts. Senate chrt No. 102-92 and House Ccnference Report No. 10-862, ses U.S. Code Cong.
and Adm. News, p. 1133.

1993 Acts. House Report No. 103-111 and House Conference Report No. 103-213, see 1993 U.S,
Code Cong. and Adm. News, p. 378.

1996 Acts. House Report No. 104-204 and House Conference Report No. 104458, see 1996 U.S.
Code Cong. and Adm. News, p. 10.

References in Text

Provisions of part II of Title 5, referred to in subsec. (bX2) of this seciion, are classified to section
2101 et seq. of Title 5, Government Organization and Employees.

The Federal Advisory Committee Act, referred to ir subsec. (bX4), is Pub. L. 92.463, Oct. €, 1972,

86 Stat. 770, as amended, which is set out in Appendix 2 to Title 5, Government Organization and
Empleyees.

This chapter, referred to in subsec. (cX1), (2), and (7), was in the original "this Act", meaning Act
June 19, 1934, c. 632, 48 Stat. 1064, as emended, known as the Communications Act of 1934, which

is classified principaily to this chapter. For complete classification of this Act to the Code, see secticn
609 of thisa title and Tables

The enactment of the Omnibas Budget Reconciliation Ac: of 1993, referred to in subsec. (cX2),
probably means the date of the enactment of Puk.L. 103-66, which was approved Aug. 10, 1993.

The Communications Satellite Act of 1962, refarred to in subsec. (¢X4), is Pub.L. 87.624, Aug. 81,
1962, 76 Stat. 419, as amended, which is classified generally to chapter 6 (section 701 et seq.) of this
title. Titles IIT and IV of such Act are classified to subchapters XU (section 731 et seq.) and IV
(section 741 et seq.), respectively, of chapter 6 of this title. For complete claseification of this Act to
the Code, s2¢ Short Title note set out under section 701 of this title and Tables.

The Omnibus Budget Reconciliation Act of 1993, referred to in subsec. (c)X6), is Pub.L. 103.66, Aug.
10, 1993, 107 Stat. 312. For complete classification of this Act to the Code, see Tables.

Codifications

In subsec. (bX2), "section 1342 of Title 31" was substituted for "section 3679(b) of the Revised

Statutes (31 U.S.C. 665(b))" on authority of Pub.L. 97-258, 4(b), Sept. 13, 1982, 96 Stat. 1067, the first
section of which enacted Title 31, Money and Finance.

Amendments
1996 Amendments. Subsec. (cX7). Pub.L. 104-104, § 704(a), added par. (7).
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47 USCA § 332 Page 7
Subaec. (cX8). Pub.L. 104-104, § 705, added par. (8).

Subsec. (dX1), (3). Pub.L. 104-104, § 3(dX2), substituted “section 153 of this title” for "section 153
of this title".

1993 Amendments. Cm:hlme Pub.L. 103.66, § 6002(bX2XAXi), substituted "Mobile sexvices” for
"Private land mobile services”.

Subsec. (a). Pub.L. 103-66, § 6002(bX2XAXii), substituted "private mobile services® for "private
land mobile services" wherever appearing.

Subsec. (bX1). Pub.L. 103-66, § 6002(bX2XAXii), substituted "private mobile services™ for “private
land mobile services".

Subsec. (¢). Pub.L. 103-66, § 6002(bX2XAXiil), added par. (1), struck out former par. (1) which
defined private land mobile service, in par. (2) added provision authorizing termination of prohibition
in publie interest, in par. (3) added provisions authorizing and setting forth procedures for petition
for State regulation of commercial mobile services, and added pars. (4) to (6).

Subsec. (d). Pub.L. 103.66, § 6002(bX2XAXiii), 2dded subsec. ().

Effective Datea
1993 Acts. Sectior 6002(c) of Pub.L. 103-66 provided that:

"(1) In general.-Except as provided in paragraph (2), the amendments made by this section
{amending sections 152, 153, 309, and 332 of this title and enacting provisions set out as notes under
sections 309 and 332 of this title] are effective on the date of enactment of this Act (Aug. 10, 1993].

*(2) Effective dates of mobile service arnendments.-The amandments made by subsection (bX2)

famending sectiong 152, 153, and 332 of this title] shall be effective on the date of enactment of this
Act [Aug. 10, 1993), except that-

“(A) section 332(cX3XA) of the Communications Act of 1934 {section 332(cX3XA) of this title], as
amended by such subsection, shall take effect 1 year after such date of enactment; and

"(B) any private land mobile service provided by any person before such date of enactment, and
any paging service utilizing frequencies allocated as of January 1, 1993, for private land mobile
services, shall, except for purposes of section 332(cX6) of such Act (gection 332(eX6) of this title], be
treated as a private mobile service until 3 years after such date of enactment.”

Availability of property

Section 704(¢) of Pub.L. 104-104 provided that: “Within 180 days of the enactment of this Act (Feb.
8, 1996], the President or his designee shall prescribe procedures by which Federal departments and
agercies may make available on a fair, reasonable, and rondiscriminatory basis, property, rights-of-
way, and easementg under their contro! for the placement of new telecommunications services that
are dependent in whole or in part, upon the utilization of Federal spectrum rights for the
transmission or reception of such services. These procedures may establish a presumption that
requests for the use of property, rights-of-way, and easements by duly authorized providers should be
granted absent unavoidable direct conflict with the department or agency's mission, or the current or
planned use of the property, rights-of-way, and easements in question Reasonable fees may be
charged to providers of such telecommunications services for use of property, rights-of-way, and
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caserments. The Commission shall provide tachnical support to States to encourage them to make
property, rights-of-way, and easemants under their jurisdiction available for such purposes.”

Transitional Rulemaking for Mobile Service Providers

Section 6002(dX3) of Fub.L. 103-66 provided that: "Within 1 year after the date of enactment of
this Act [Aug. 10, 1993), the Federal Communications Commission--

*(A) ghall issue such modifications or termirations of the regulations applicable (before the date of
enactment of this Act [Aug. 10, 1993 to private land mobile services as are necessary t0 implement
the amendments made by subsection (bX2) (amending sections 152, 163, and 332 of this title);

*(B) in the regulations that will, after such date of enactment, apply to a service that was a private
land mobile servics and that becomes a commercial mobile service (as a consequence of such
amendments), shall make such other modifications or terminations as may be necessary and practical

to assure that licensees in such service are subjected to technical requirementie that are comparable

to the technical requirements that apply to licensees that are providers of substantially similar
common carrier services;

*(C) ghall issue such other regulations as are necessary to implement the amenédments made by
subsection (bX2) [amending sections 152, 153, and 332 of this title); and

*(D) ghall include, in such regulations, modifications, and terminations, such provisions as are
necessary teo provide for an order}y transition.”

41US.CA. § 332
47TUSCA § 332
END OF DOCUMENT
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THE STATE CORPORATION COMMISb1u:s
OF THE STATE OF KANSAS

Before Commissioﬁers: Timothy E. McKee, Chair
Susan M. Seltsam
John Wine

In the Matter of a General

)

Investigation Into Competition ) Docket No. 190,492-U
)
)

within the Telecommunications 94-GIMT478-GIT
Industry in the State of Kansas.

NOW the above-captioned matter comes before the State Corporation
Commission of the State of Kansas (Commission). Having examined its files and

records, and being duly advised in the premises, the Commission finds and

concludes as follows:
L. Background

1.  On December 27, 1996, the Corunissicn issued an order in the above
captioned docket.

2. On January 14, 1997, the following parties filed petitions for
reconsideration: Southwestern Bell Telephone Company (SWBT), The Citizens'
Utility Ratepaver Board (CURB), Kansas City Fiber Network and Multimedia
Hyperion Telecommunications (KC Fiber), AT&T Communications of the
Southwest, Inc. tAT &T), Sprint Spectrum, L.P., CMT Partners (CMT), Independent
Telecommunications Group (Columbus) and th? State Independeht Alliance,
Mercury Cellular, and Mountain Solutions, Inc. Mercury Cellular filed a petition
for reconsideration although it was not a party to the docket. The Commission is

unable to consider petitions for reconsideration from non-parties. K.A.R. 82-1-225.

EXHIBIT B



However, the issues raised by Mercury were raised by other partes and were
considered.

3. On Ian'ﬁary 24, 1997, SWBT filed a response to severa: o the petitions
for reconsideration.

4.  On December 12, 1997, the Commission received by letter Council
Grove Telephone Co.'s acceptance of the Independent Telephcne Company
Stipuiation and Agreement. On August 23, 1996, Mountain Solutions, Inc. filed an
application to intervene On September 12, 1995, the Commission issued an orcer
granting Mountain Solutions, Inc. intervention. The Order shouid be amended to

include Mountain Selutions, Inc. as a party.

. Riscussion
5.  The petitions for reconsideration will be addressed on an issue-by-issue
basis.
A. Price Cap Issues
é. ivity : SWBT and CURB request reconsideration. of the

productivity offset (X-factor), of 3 %, established in the December 27, 1996 Order.
SWBT asserts the X- factor set ir. the Order is too high for the following seasons:

a. Empirical eviderce demorstrates the nationwide TFP differential is
2.2-2.5%. The average offset is 2.2% in states with infrastructure requirements. |

b. ©  Adoption of a 3% factor fails to balance efficiency and investment as

required by the State Act, and will constrain investment, jobs and economic

development in the state.

[ 3]



c Unrebutted evidence shows that inter and intra-state access services
have much higher growth rates than the intrastate services that are subject to the
price cap. ’

d.  The 0.4 input price differential adopted cy the Commission was not
subject to cross-examination because the Selwyn/Kravtin stucies supporting it were
only produced at the very end o the proceeding. SWBT includes information that
the California PUC found that the input price differential in the Kravtin/Selwyn
study lacked support in the evidence and was not statistically different from zero.
SWBT adds that the last 5 years of data in the study showed a 0.5 % greater LEC
input price growth than for the general economy. |

e. Recent interexchange carrier price increases are an indication of
increased costs and manufacturers have announced a 15% increase in the cost of
fiber optic cable. The State Act requires fiber connection between central offices:

f. The adoption of a competitive services subbasket and the failure to
automatically deregulate price when there is one alternative provider, as well as the
service by service imputation requirement constrain SWBT and require a lower

TEP factor.

7. CURB's reconsideration petition asserts that the productivity factor is
too low for the following reasons:

a. The 5.3% productivity factor better reflects current and forward-looking
telecommunications trends and continued declining industry costs which are

equally applicable to local and interstate services.
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b. There is no evidence the 5.3% productivity offset would not encourage

efficiency and promote investment.

¥
e

8. Determination of an appropriate productivity offset is difficult. As
CURB notes the evidence ranged from a low of 1.25% to above 5%. The
Comumission finds that the record evidence coes not support a productivity offset in
the upper part of the rarge. Eviderce was clear that the difference in growth rates
between interstate access service to which the 5.3% offset applies and local services
is significant. The Commission further notes that the FCC revises the interstate
offset vearly. In its reconsideration petition SWBT provides a thorough analysis of
the record in light of new information. The Commission specifically notes the
recent increase in the cost of fiber optic cable in view of the requirement of K.S.A.
1996 Supp. 66-1,187(g) to'link central offices with fiber optic cabie o= the technological
equivalent. CURB's petition reiterates arguments rejected in the Orcer. CURB
claime there is no evidence demonstrating that a 5.3% X-factor will not promote
efficiency and investment, but cited to no evidence that it will.

9. On the basis of SWBT's petition the Commission believes that the 3%
X-factor may be toc high for the price cap methodology, particulariy when
considering the infrastructure requirements imposed by the state legislation. The
Commission notes that SWBT's petition also documents recent price increases by
interexchange carriers, which must be a result of increased cos-.

10.  Staff's memorandum recommended that the Commission set the X-

factor in the 2.2-2.3% range. The evidence shows that the average X-facter is 2.2% in



states with an infrastructure investment requirement. Weisman Tr. 2102, Since
2.2% is the average, states have clearly se: both higher anc iower factors. The |
Commission does riot believe that the evidence justifies a lower X-factor. It should
be set so as to provide a chalienge to the company to be as efficient as possible.
SWBT witness Bernstein in his rebuttal exhibit 2 established an LEC average X-fac‘.;or
of 2.5% and an X-factor for the economy in general of 2.2%, resulting in a total factor
procuctivity differential of 2.3%. The Commission finds that 2.3% is an appropriate
X-factor and grants SWBT's reconsideration petition to lower she X-factor, while
denying CURB's pertition to increase it.

11.  Basket Three Subbaskets: AT&T requests the Commission to
reconsider its decision not to group Basket Three services in subbaskets with
individual price caps. AT&T asserts the price cap mechanism acts as a revenue cap
allowing for cross subsidization of the more competitive services by monopoly
services, because the basket contains ccmpetitive/discretionary and
monopciy /essential services. Establishment of 2 limited number of subbaskets
would preclude cross-subsidization which erects economic barriers to competition
in violation of the Federal Act.

12. There was considerable evidence provided regarding grouping‘ of
Basket Three services in subbaskets. The Commission considered this evidence in
its initial decision. The Commission is mindful of the potential for cross
subsidization. To guard against the possibility of cross subsidization. the

Commission created the Competitive SubBasket, into which competitive services

w



may be moved. Those compertitive services will then 9e subject to a separate price
cap and price ﬂoo;,/ Staff's Memorandum recommended that this measure was
sufficient to protect against cross subsidization.

13. The Commission finds that the services in Basket Three, with some
exceptions, are competitive in nature or optional. Tne Commission therefore sees
less need to constrain their pricing. The establishment cf the competitive services
subbasket, with its separate price cap and price floor is sufficient to guard against
cross subsidization. The Order is affirmed with respect to this issue.

14.  Guidelines for Reducing Regulatign: SWBT asserts the order does not
establish guidelines for reducing regulation as requized by Section 6(m) ( K.S.A. 1996
Supp. 66-2005(m). SWBT argues that the competitive flexibility plan established by
the order does not provide a clear road map to deregulation for LECs to follow.
SWBT asserts the competitive flexibility plan will require multipie hearings or a
single issue—the competitiveness of each service in each exchange--and that it will
increase rather than decrease the regulatory burden.

13.  In its Memorandum Staff advised the Commission 1t believes SWBT
misunderstands the competitive tlexibility plan. A price cap regulated company
may petition for inclusion of a service in the competitive subbasket on a statexﬁde
basis and also for a gzoup of services in one particular exchange (defined in
paragraph 64). Staff informed the Commission it does not anticipate tha* hearings

would be required in most instances. Staff believes the plan meets the requirements

of the legislation.

dooooo.. ool ol
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16.  The Comumission agress with Staff that the competitively flexibie 'plér.,
not only is intended to allow price cap regulaled companies the necessary fiexibility
in an increasingly competitive business environment, but will in fact operate to
provide that flexibility. Staif's interpretation of how the plan is intended to operate
is correct. The Commission certainly does not anticipate holding hearings on every
service in every exchange. The Commissicn finds that the plan complies with the
law and will have the intended effect cf reduang regulation of services that are in
transition to deregulation. The order is affirmed.

B. KUSE

17. Business Lines: Columbus asserts the Commission should allow KUSF
funding for business lines. Columbus .argues business lines should be included
because LEC access rates provide support for costs associated with both residential
and business lines. Columbus also states the Federal Act requires comparable
services in rural and urban areas at comparable prices. Columbus argues if business
lines are not included, cost-based rates for urban business lines will not be
comparable to cost-based rates for rural business lines. Columbus also asserts KUSF
funding for business lines is in the putlic interest because businesses have the same
health and safety needs as residential customers, pass-through of costs for business
lines to business customers will be a disincentive t¢ economic development, and
increasing the cost of business service is not an appropriate way to protect rural
comparies from cherry picking. AT&T argues the Commission should allow KUSE

funding for business lines. AT&T generally agrees business service rates should be
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based on cost. However, AT&T asserts SWBT will be atle to internally subsidize
rates and states the dendai of KUSF funding for dusiness lines is discriminatory.

18§ The incumbent companies remain revenue neutral with respect ¢o the
access rate-rebalancing. The}'- lose no support for current lines in service. The
question is whether a net gain in business lines shouid qualify for a per line subsidy.
The Commission was advised that the joint Board in the federal universal service
proceeding recommended universal service funding for one residential and one
single line business line. The Commission believes the KUSF was designed to
assure that all Kansans have access to universal service at an affordable price and
was not intended to provide subsidies to businesses, especiaily not large businesses
which require more than a single line. The Commission finds, however, the
arguments presented justify KUSF funding for single line tusiness lines at least
until the FCC's universal service funding decision is issued and its impact is
assessed. Single line business lines qualify for 2 $3.50 EUCL, as do residential lines
in the federal iurisdiction. The Commission believes the KUSF was not enacted to
promote economic development and that it would be inappropriate to require
telephone companies and customers to fund econcmic development on the basis of
rates for service. Therefore, the Commission grants the requested relief to the extent
set forth above.

15. . Kansas Unjversal Service Fund Mechanism: AT&T, K.C. Fiber and
CURB assert the universal service mechanism does not consider the cost of

providing universal service, but merely spreads the access reductions across all



providers and does not address the inherent problem in the industry of the lack of 2
relationship between cost amnd prices. They further assert that the Federal Act
prohibits ¢ross subsidizatiom of competitive services by non-competitive services by
mandating the state to esmblish cost allocation rules, accounting safeguards and
guidelines to insure services'in the universal service definition bear no more than a
reasonable share of joint and common costs of facilities to provide those services.
Section 254(k). These parties contend the historic imbalance between price and cost
needs to be corrected with the advent of competition and implicit subsidies must be
-removed. Fajlure to examine the relevant cost of providing local service makes it
impossible to determine implicit subsidies and has resulted in 2 universal service
mechanism which deprives the ALECs of a source from which to draw a subsidy to
provide competitive local exchange service. AT&T asserts that"there was no dispute
regarding the fact that priaés for local service are below cost in certain areas of the

state. . ." (p.4) CURB asserts "there is nc significant or overall subsidy of basic local

"

residential rates[.] " and that SWBT's incremental costs of residential basic local

service were overstated byisome material amount. (p.6) AT&T and K.C. Fiber assert
that failure to examine relevant cost of providing local service has led to an
improperly sized KUSF, depriving the ALECs of a source from which to draw a
subsidy to provide competitive local exchange service. K.S.A. 1996 Supp. 66-2008(d)
directs the Commuission to.review the costs of providing local service.

20. CURB has cited to cost study evidence presented by it. Cost study

evidence was also presemted by SWBT ard to some extent by Staff. SWBT's
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evidence shows that the companys total local exchange cost is $ 306 million.
Cooper Tr. 2131-9. If this amount is spreac on a per line basis. 1t shows that each line
wouid need te recover $34.50 per month to cover its local exchange cost. In order to
constitute a subsidy the local service rate, including the EUCL and the CCL for inter
and intrastate access woulc need to exceed $34.50. There is no evidence in the
record that these charges do so. General knowledge leads the Commission to
believe they do not. The Commission acknowledges rhis calculation averages ccsts
and revenues and does not reflect cost/ price relationship in discrete areas. Neither
the Federal Act nor the State Act contain requirements that the Commission
undertake a restructuring of local service rates. .

21.  Although AT&T, CURB and K.C. Fiber complair. in general that the
KUSF is not based on cost and does not follow federal iaw, they do not cite to
evidence indicating the decision lacks a basis in the record. The bturden is on the
party seeking reconsideration tc cite to evidence. K.A.R. 82-1-235. The Commission
is rot required to search the record for evidence supporting reconsideration.

22.  With respect to Section 254(k) of the rederal Act, the Commission has
established accounting safeguards to preciude cross subsidization by implementation
of the price cap plan, the comretitive services subbasket and the imputation
requirement. The access charge reductior. operates tc remove implicit subsidies..

23, Sections 234 (e) and (f) of the Federa! Act generally require compliance
with FCC guidelines for the federal universal service mechanism, an order on

which will not be issued until Mav. They allow adoption of state mechanisms that
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are not inconsistent with the FCC rules and require that state mechanisms not rely
on or burden the federal mechanism. The Commission will need to evaluate the
KUSF for consistency with the FCC order, but obviously cannot make the necessary

determinations until the FCC has acted. Sections 231 and 252 have also been cited.

. They address cost based determinations of interconnection issues. They do not

require the Commission to restructure local service prices.

24.  K.S.A. 1996 Supp. 66-2008(d) requires the Commission to review the
KUSF "periodically” to determine if the costs to provide local service justify
modification of the KUSF. However, K.S.A. 1996 Supp. 66-2008(a) requires that
incumbent LECs be revenue neutral. The initial amount of the KUSF must be
determined in the manner set out in the order. The evidence supports the decision
and the order is affirmed.

25. KUSE Distributions: AT&T asserts the Order confuses access rate
rebalancing and the KUSF. AT&T states under K.5.A. 1996 Supp. 66-2005(c), only
access rate rebalancing is required to be done in a revenue neutral manner. AT&T
also comments that K.S.A. 1996 Supp. 66-2008(c) requires that KUSF contributions be
competitively neutral. AT&T argues that K.S.A. 1996 Supp. 66-2008(c) was not
intended as a revenue neutral, make-whole provision for the LECs.

26. The Commission has ordered n§ rate rebalancing although it is
authorized by K.S.A. 1996 Supp. 66-2005(c). K.S.A. 1996 Supp. 66-2008(c) addresses
distributions from the KUSF, not contributions to the fund. The Commission

agrees that both distributions and contributions to the KUSF must occur in a
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competitively neutral manner. The Commissicn finds tha: the orcer establishes a
competitively neutral distribution and contribution methodology. However, K3.A.
1996 Supp. 66-2008(2;) requires the initial KUSF amount to be comprised of revenues
lost ‘hrough access charge and toll reductions.  The Commission denies
reconsideration of this issue.

27. Tunding Methodology: K.C. Fiber and CMT assert tne KUSF funding
methodology is discriminatory and a barxier to entry. K.C. Fiber states all companies
providing local exchange service in comperiton with incumbent LECs must

contribute 14.1% to the KUSF while the LECs do not. K.C. Fiber aiso states the local

service wholesale discount to ALECs would be based on the local rate increased by

the KUSF assessment pass-through.

28. The Commission recognizes that confusion regarding the KUSF
funding methodology exists and wishes to clarify the methodology set out in its
Order. All providers of intrastate telecommunications services, including
incumbent LECs, will be subject to the same KUSF assessment. K.5.A. 1996 Supp. 66
2008(b) authorizes all contributors to pass through the assessment to their
customers. No company is required to pass the assessment through. However, if a
LEC decides to pass the assessment througn to its customers, the Commission
established a method the incumbent LECs must use for doing so. Even if a company
passes the assessment through in the form of higher prices for local service, the
assessment does not constitute a local service rate increase. It remains a KUSF

assessment, which may vary from vear to year. Anv wholesale discounts from local
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service prices will be based on the lagal service price without the KUSFE assessment.
As stated in the order, the Commission. did not order rate rebalancing. Thus, local
service rates remain the same as befpre the assessment, regardless of the manner in
which the assessment is passed throwgh. Indeperdent LECs that increase their local
rates to reach statewide average rusm! rates as authorized by K.S.A. 199 Supp. 66-
2005(d) will of course include any sugh increases sirce they are an integral part of the
local rate and not a separate assgssment. The Commission finds the funding
mechanism is not a barrier to emtxry because it is funded through the same
assessment on all contributors and the wholesaie rate is notv affected by the
assessment. Therefore, the Commission denies reconsideration of this issue.

29. Subsidy Amount: ATET a.sser,ts $36.88 is meaningless for any loop in
SWBT territory because SWBT receives no federal universal service funding
support. AT&T also states no evidence exists which indicates the $36.88 will cover
the cost of an unbundled loop. Sprint seeks clarification of how the $36.88 and
recovery from customers will impact the incumbent LEC's total KUSF support. K.C.
Fiber asserts that limiting ALEC mrovery to 536.88 violates KS.A. 1996 Supp. 66-
2008(c).

30. K.S.A. 1996 Supp. 66-2008(a) requires that incumbent LECs remain
revenue neutral: The 5$36.88 loop cost support payment will help insure the
independert LECs remain revenue neutral. The $36.38 was determined 10 ve the
loop cost needed to be funded by e KUSF by considering the average loop cost and

federal universal service funding support. Parties expressed concern regarding
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KUSF support for rural areas when the LEC in not eligible for universal service
funding support. Several small incumbent LECs do not receive federal uruversai
service funding support because their service territory is not "high cost.” For
SWBT, the high rural area cost per loop has been averaged with the many loops in
the metropolitan areas resulting in ineligibility for federal universal service funding
support. The Commission has established a generic docket 97-SCCC-143-GIT to
investigate cost studies. In the cost study docket, cost of faciliies will be determined
in order to set prices for interconnection. The loop cost for different density zones
will be determined. Staff recommended that the level of loop cost support in rural
areas be incorporated into the generic cost study docket. The Commission, therefore,
denies reconsideration of thig issue and incorporates consideration of loop cost
support in the generic cost study docket.

31.  In its Comments on Petitions for Reconsideration SWBT raised the
issue of inclusion of the KUSF assessment in revenue determinations for municipal
fee assessments. The Commission directs companies using the Uniform System of
Accounts, Part 32, to book the KUSF assessment revenues in Account No. 3264.
Consistent with other determinations in this order the KUSF assessment is not a
part of the rate for iocal service.

C. KANSAS LIFELINE PROGRAM
32. CURB asserts the Lifetine Program is ;nadequate in light of rate

inczeases LECs may charge. The Commission disagrees. The $3.50 discount exceeds

increases customers will bear if comrpanies decide to pass through KUSF
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assessments. Furthermore, the Lifeline Pregram is the first of its kind in Kansas and
will allow customers to become eligible for a federal lifeline matching amount that
will double support payments customers receive. If the FCC significantly alters the
federal program, the Commission may revisit the issue. The Order is affirmed with
respect to this issue.
D. RURAL GUIDELRVES

33.  Columbus claims the Commission failed to “follow the mandate of the

Kansas Act in establishing rural guidelines." The Com,mis.sion adopted rural entry

guidelines which erumerated the statutory requirements for rural entry. (Order |

- 175, Attachment B). The State Act requires the Commission to adopt guidelines to

ensuze all telecommunications carriers and local exchange carriers preserve and
enhance universal service. The Commission may issue a certificate to provide
service in a rural telephone company exchange area if the application meets the
guidelines issued pursuant to K.S.A. 1996 Supp. 66-2004(b) and other relevant
criteria. K.S.A. 1996 Supp. 66-2004(d). Any decisions regarding rural entry must be
made on a case-by-case basis.

34, Columbus proposes the following guidelines be considered when an
applicant requests authority to provide service in a rural relephone service area:

. proposed competitive entry would not negatively effect preserving and

advancing universal service, at reasonable and affordable rates and with high

service quality, in the incurmbent service area;

. competition pursuant to the application would not negatively effect

the continued existence of a viable carrier of last resort, capable of providing

high quality, affordable required telecommunuications services to anyone in
the service area on request;
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. the service area of the incumbent rural telephone company is capable
of sustaining more than one telecommunicaticns service provider;

. the new entrant into a rural telephone company service area will
provide, operate and maintain high capacity facilities and services to schools,
medical facilities, and libraries;

. the new entrant should satisfy the Commission that it will not violate
the intent of the law and will provide service throughout the service area of
the rural telephone company;

. accommodating multiple telecommunications service providers in the
rural telephone company service area must be technically feasible; and

. the economic burden of implementing measures necessary to effect
these techmnical requirements must not be excessive or unreasonable.

35. Columbus submits that the guideiines must be egtablished bv tne
applicant before a company could be certificated to offer service in a rural telephene
company's service area. It appears Columbus intends that the applicant bear the
burden of proof. The Federal and State Acts state the Commission must make a
determination that the request is not unduly economically burdenscme, is
technically feasible and preserves and enhances universal service (Section 234 of the
Federal Act). The burden of proof does not appear to be assigned to either party.

36. The Commission finds that the guidelines proposed by Columbus shall
be adopted to the extent such guidelines are .not preempted by Federal law and are
consistent with State law. Consistent with Federal and State law, the prefatory
language included by Columbus placing the burden of proof on the applicant is not

incorporated into the Ccmmission guidelines. Columbus’ petition for
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reconsideration is granted in part, to the extent that the proposed rural ‘entry
guidelines are adopted as modified herein.
" E.CELLULAR CONCERNS

37. Notice: CMT alleges it dici‘not receive adeguate notice of these
proceedings. CMT concedes that everyone is presumed to know the law, but
challenges notice regarding the Commission proceeding.

38. K.S.A. 1996 Supp. 66-2002(h) and 56-2008(b) state the Commission must
establish the Kansas universal service fund on or before January 1, 1997. K.S.A.
1996 Supp. 66-2008(b) also states the Commission "shall require every
telecommunications carrier, telecommunications public utility and wireless
telecommunicaticns service provider that provides intrastate telecomrr.tunications
services to contribute to the KUSE. . . " H.B. 2728 put the wireless service providers
on notice that a proceeding would be conducted before the Commission and
completed prior to January 1, 1957.

39. Notice of the hearing was published in newspapers of general
circulation throughout Kansas. All telephone companies were required to provide
notice in the form of billing inserts to all customers. (Order I 99) The published
notice and the billing inserts stated that '{ajll companies providing any form of
telecommunications service in the state will pay into [the universal service] fund.”
Additionally, the notice stated the time and place of the technical hearing.

40. In addition, Staff, in early July, 1996, mailed a request to all cellular

carriers known by Staif to be providing service in the state of Kansas. The request



